Mortgage Brokers

This new legislation of June, 2007, created a significant change in Colorado’s regulatory

environment. It contains measures to prevent mortgage fraud and establishes comprehensive definitions of prohibited conduct for mortgage brokers.

Licensing requirements

As of January 1, 2008, The Mortgage Brokers Registration Act requires all persons acting as Mortgage Brokers to apply for licensure every three years. An applicant for licensure must submit, along with the application fee, a criminal history background check from CBI and disclosure of all administrative discipline taken against the applicant. All applicants are required to post a bond of twenty-five thousand dollars, to be maintained at all times. Applicants shall be issued or denied within twenty-one days.

Applicants will also be required to maintain Errors and Omission Insurance.

Persons exempt from licensing are government employees, sellers offering private financing, banks and attorneys rendering service in the course of practice.

Duties

A mortgage broker shall have a duty of good faith and fair dealing in all transactions with a borrower, including,

• The duty to not recommend or induce the borrower to enter into a transaction that does not

have a reasonable, tangible net benefit to the borrower

• To make his/her best efforts to recommend, broker, or originate a residential mortgage loan

that takes into consideration the borrower’s income, existing debts and other obligations

• The duty not to commit any unconscionable act or practice

A violation of this section constitutes a deceptive trade practice under the “Colorado Consumer

Protection Act”. 

Brokering a mortgage or practicing as a mortgage broker without registering shall be a class 1 misdemeanor.

While acting both as a mortgage broker and a real estate broker, a licensee must:

• Before providing mortgage services to the borrower, a mortgage broker shall make a full and

fair disclosure to the borrower

• Shall carry on such mortgage broker business activities and shall maintain such person’s

mortgage broker business records separate and apart from the real estate broker activities.

• Such activities shall be deemed separate and apart even if they are conducted at an office

location with a common entrance and mailing address

• Each business must be clearly identified by a sign visible to the public

• Each business is physically separated within the office facility

• No deception of the public as to the separate identities of the broker business firms shall

result

Every contract between a mortgage broker and a borrower shall be in writing and shall contain

the entire agreement of the parties.

Disclosure

Within three business days after receipt of a loan application or any moneys from a borrower, a

mortgage broker shall provide to each borrower a full written disclosure containing an

itemization and explanation of all fees and costs that the borrower is required to pay in

connection with obtaining a residential mortgage loan, and specifying the fee or fees that inure

to the benefit of the mortgage broker. A good-faith estimate of a fee or cost shall be provided if

the exact amount of the fee or cost is not determinable.

Compensation

A mortgage broker shall not receive a fee, commission, or compensation of any kind in connection with the preparation, negotiation, or brokering of a residential mortgage loan unless a borrower actually obtains a loan from a lender on the terms and conditions agreed to by the borrower and mortgage broker.

If the borrower fails to close on the loan through no fault of the mortgage broker, the mortgage broker may charge a fee, not to exceed three hundred dollars.

A mortgage broker may solicit or receive fees for third-party provider goods or services in

advance. Fees for any goods or services not provided shall be refunded to the borrower, and the

mortgage broker may not charge more for the goods and services than the actual costs of goods or services charged by the third-party provider. 
Real Estate Licensees should verify that the mortgage professional working with their customers and clients is licensed or qualified under the limited exceptions.

Rule E-46 Affiliated Business Arrangement

Many real estate brokerages have added business other than real estate brokerage to be able to offer their buyers and sellers one-stop shopping for the various services common to real estate transactions.

This type of relationship is known as an affiliated business arrangement. Colorado law (CRS 12-61-113.2(1)(a)) defines an affiliated business arrangement as a relationship with, or an ownership interest (more than 1%) by one provider of settlement services (real estate broker, title insurer, lender, attorney, surveyor, etc.) in another provider of settlement services. These two providers (or their associates) then refer business to one another and benefit financially from such referrals.

Licensed Colorado real estate brokers must disclose affiliated business arrangements to any client so referred and to the Colorado Division of Real Estate. The statute requires brokers to disclose to the Commission upon entering into or changing an affiliated business arrangement. It also requires employing brokers to report such arrangement(s) at least annually. 

Commission Rule E-46 further requires disclosure at the time of a new application for active licensure or at the time of activation of an inactive license.

The Commission has posted a disclosure form on its Website, and one form is required per affiliated business arrangement. Failure to disclose or omitting information from the form may constitute a violation of the real estate license law. If in doubt, it is recommended that you disclose the affiliation. 

We recommend you print and retain a copy of your electronic “Affiliated Business Arrangement Disclosure” form(s) as defense in the event of an audit by the Commission.

